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Court of Appeals of the District of Columbia 


No. 4448. 

The District of Columbia, a Body Corporate, &c., 

Appellant, 

vs. 

Fraud Manning. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 69454. 

Fraud Manning, Plaintiff, 
vs. 

The District of Columbia, a Body Corporate for Municipal 

Purposes, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceed- had, in the above-entitled 
cause, to wit: 
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DISTRICT OF COLUMBIA VS. FRAUD MANNING. 


1 


Declaration. 


Filed October 24, 1924. 

In the Supreme Court of the District of Columbia. 

Law. Xo. G9454. 


Fraud Manning, Plaintiff, 
vs. 

The District of Columbia, a Body Corporate for Municipal 

Purposes, Defendant. 


Plaintiff, Fraud Manning, sues defendant, the District of 
Columbia, a body corporate for municipal purposes, and 
declares as follows: 


That on, to wit: November 8, 1923, plaintiff was a pas¬ 
senger on a street car going south on 14th Street and when 
the car stopped before crossing II Street at 14th and II 
Streets, X. W., plaintiff alighted from saiil car and at¬ 
tempted to walk southwestwardly on 14th Street from said 
car toward the crossing and sidewalk. 


Shortly after and as plaintiff stepped off said car and 
while she was attempting to so walk from the car to the 
crossing and sidewalk, she walked along within the white 
lines on the pavement and within the safety zone for pedes¬ 
trians to where a pole had been erected in the street by de¬ 
fendant, its officers and agents, which pole was for the pur¬ 
pose of indicating to the ]niblic some rule or rules of traffic. 

Defendant, its officers and agents had removed and caused 
to be removed said pole and had placed and caused to be 
placed in the street and in the walkway, at the spot 
2 from which said pole had been removed, a large cir¬ 
cular piece of iron, to wit: about eighteen inches in 
diameter, which projected from the street upward, to wit: 
about six inches, and then and there became and was a dan¬ 
gerous obstruction to travel, and a menace and danger to 
pedestrians, and a danger to plaintiff, having been placed 
in the street directly in the line of travel and in the place 
which would naturallv and most certainlv be used bv anv- 
one leaving the street car. 
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Said obstruction in said street was raised at the middle 
or center part, to wit: six inches above the level of the 
street, and from that point that distance above the level 
of the street, slanted to the street, and besides being a pro¬ 
jection in the street it was a projection slanting from the 
highest point toward the surface of the street. 

Plaintiff, in stepping from said car, as she had a right 
and was obliged to do, and without any fault on her part, 
stepped on said iron projection, slanting as. aforesaid, and 
because and by reason of its height and its shape and its 
slant as aforesaid, her foot slipped on said iron, and she 
fell and was throwji to the ground with great force and 
violence, and thereby broke and crushed and bruised her 
foot and dislocated her ankle, injured her side and leg, and 
by reason of the same she was bruised, contused, lamed and 
wounded, and she was thereupon taken to her home in a 
taxicab, and she has ever since been under the care of a 
physician and surgeon, and (ler disabilities so received are 
permanent and incurable, and she is seriously injured for 
life. She has suffered great pain and anguish of 
3 mind and body, and been shocked and lamed and 
bruised and prostrated by reason of the injuries so 
received, and these injuries and the results of same are per¬ 
manent, and she is wholly and permanently disabled by 
reason of said injuries. She cannot walk and cannot put 
her foot to the ground without pain, but is obliged at times 
to keep it up in a chair and is confined to her bed by reason 
of the shock, injuries, illness and damages sustained as 
aforesaid. And plaintiff has lost much time and been kept 
from the performance of the usual vocations of life by which 
she makes her living. 

And by reason of the injuries so received by plaintiff, she 
has been obliged to pay, lay out and expend, and has paid, 
laid out and expended, and will be obliged to continue to 
pay, lay out and expend, in an endeavor to cure herself and 
relieve herself of said injuries, a large sum of money, to 
wit: The sum of One Thousand Dollars. 

Wherefore, plaintiff brings this suit against defendant 
and claims Twenty-Five Thousand Dollars damages, be¬ 
sides costs. 

HOSEA B. MOULTON, 
JEFFORDS & DUTTON, 

Attorneys for Plaintiff, 
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Motion for More Specific Statement of Facts in Declaration. 

Filed November 20, 1924. 

• **•••• 

Comes now tlie defendant, by its counsel, and moves the 
Court to require the ])laintitT herein to make her declara¬ 
tion mor(‘ definite and certain bv settim? forth in said 
declaration the matters and things and facts required 

4 by way of answer to the questions hereto appended; 
and for cause of said motion this defendant says 

that the declaration herein is so vague, indefinite, uncertain 
and general in its allegations that the defendant is unable 
to ascertain therefrom with sufficient definiteness and cer¬ 
tainty the facts and allegations relied upon by said plaintiff 
as constituting the basis of her cause of action, and which 
said facts and allegations so relied upon by the plaintiff 
herein are so generally set forth as to not enable this de¬ 
fendant to investigate tlnmi and jiroperly |)rej)are the plead¬ 
ings and truthfully plead to said declaration. 

1. Did the alleged injuries to the plaintiff occur in the day 
time or the night time, and at what time thereof, on, towit, 
the 8th day of November, 1923? 

2. By what street car comr)any was the street car op¬ 
erated from which plaintiff had alighted? 

3. Where was the large circular piece of iron upon which 
])laintiff all(‘ges she step])ed with reference to the western 
most rail of the street car tracks on 14th Street and north 
of H Street Northwest? 

4. Where was the large circular piece of iron upon which 
plaintiff alleges she stepped with reference to the intersec¬ 
tion of the north curb of H Street and the west curb of 
14th Street Northwest? 

5. Did the plaintiff step on said circular piece of iron 
while in the act of alighting from the street car, or did she 
after alighting, and while proceeding away from the car, 
step on said piece of iron ? 

6. Was the spot from which the pole was removed and 

upon which the said circular piece of iron was placed 

5 at a corner of the safety zone for pedestrians, indi¬ 
cated by white lines painted in the roadway? 
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7. What bone or bones in plaintiff’s foot were broken by 
reason of said alleged fall, and in what manner and to what 
extent was plaintiff’s side and leg injured bv said alleged 
fall? 

8. What were the usual vocations of life pursued by 
plaintiff at the time of her alleged injury, and how much 
time has plaintiff lost therefrom by reason thereof ? 

FRANK W. :\IADIGAN, 

F. 11. STEPHENS, 

Afforncijs for Defendant. 

Messrs. Ilosea B. Moulton, 

Jeffords k Dutton, 

AVashington Loan & Tiust Building, 

(’or. Ninth F Streets, N. AV. 

Please take notice that the foregoing motion will be cal¬ 
endared for hearing on the 28th day of November, 1924. 

F. 11. STEPHENS, 

FILANK AA\ AIADIGAN, 

Attorneys for Defendant. 

J/orc Specific Statement of Facts. 

Filed December 22, 1924. 
****»«« 


In compliance with the motion granted herein for more 
si)eciric statement of facts, this is made and filed. 

The injury alleged in the declaration occurred to the 
plaintiff at or about 6.45 P. Al. 

Plaintiff had been a passenger on a Capital Trac- 
6 tion car. 

The dangerous circular piece of iron in the street 
on which plaintiff step])ed was north of H Street, N. AV., 
and west of the west street car track on 14th Street. 

The dangerous circular piece of iron in the street on 
which plaintiff stepped was north of the intersection of 
the north curb of H Street and the west curb of 14th Street. 

Plaintiff did not ste]) on the dangerous circular piece of 
iron in the street while in the act of alighting from the 
street car, but she did step on it in taking, to wit, her first 
step after alighting. 
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Tlie spot from which it appeared tliat a pole had been re¬ 
moved and upon and near wliich the dangerous circular 
piece of iron was placed in the street, was and is at and 
near the corner of the so-called safety zone for pedestrians, 
and at the southwest corner of same, and west of the street 
car tracks on 14th Street, and about two feet from the street 
car track, and a short distance inside of the white line sup- 
j)osed to be an outline of the so-called safety zone for pedes¬ 
trians. 

The loft ankle of plaintiff was severely injured by step¬ 
ping on this dangerous circular piece of iron in the street, 
and one or more of the small bones of her foot were frac¬ 
tured, and there were contusions of the muscles and injury 
to the joint and its muscles and tendons and ligaments. 
Plaintiff was injured in her left leg, hip, knee, spine, side 
and back, and they were all wrenched, twisted, lamed and 
nuule sore, and she was greatlv shocked therebv and 
7 has ever since suffered intense pain by reason 
thereof, and still continues to suffer, and by reason 
(d* sai»l iniuiies her nerves and nervous svstem were 

tf » 

shocked, and she sutTered great ])ain of mind and body by 
reason of the great shock and injury to her nervous sys¬ 
tem, and continues to suffer therefrom. 

Her usual vocation of life at the time of her injury by 
step])ing on the dangerous circular piece of iron in the 
street, was that of a housekeeper and room renter, and 
nursing a sick and helpless sister, and she was disabled for 
the })erformance of said duties for a period of, to wit, five 
months. 

IIOSEA B. MOULTON, 
JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 


Plea. 

Filed February 27, 1925. 


Now comes the defendant, by its attorneys, and for a 
plea to the declaration filed herein, says: That the defend¬ 
ant has no knowledge, or means of knowledge, of the in¬ 
juries alleged to have been received by plaintiff, nor of their 
nature or extent nor of the circumstances and facts sur- 
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rounding the manner in which they are alleged by plaintiff 
to have been received; that at or near the place where plain¬ 
tiff alleges she received injuries there are, and were on the 
date alleged by plaintiff, certain circular metal markers in 
the street, of the approximate dimensions and at the 

8 approximate locations, described by plaintiff’s decla¬ 
ration, but defendant denies that said circular metal 

markers are or were dangerous or that they now constitute 
or ever did constitute a dangerous obstruction to travel or 
that they are or were a danger to plaintiff or that they are 
or were placed in the street directly in the line of travel 
as in said declaration set forth, but states on the contrary 
that said circular metal markers were placed in said street 
for the purpose of defining and marking a certain zone or 
place set apart in the street and that the purpose of said 
zone or place set apart in the street is to provide for the 
safety and protection of the general public, and more par¬ 
ticularly for such of the public as have used, are about to 
use or are waiting for public conveyances, to-wit: street 
cars; that said circular metal markers were i)laced in said 
street by the defendant in the exercise of its public and 
governmental functions and duties. 

FRANCIS 11. STEPHENS, 
FRANK W. MADIGAN, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed March 6, 1925. 

*###### 

The plaintiff joins issue on the defendant’s plea. 

JEFFORDS & DUTTON, 

Attorneys for Plaintiff. 

9 Memoranda. 

November 16, 1925.—Verdict for plaintiff for $1,750. 

November 20, 1925.—Motion for a new trial filed. 
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^1/ e m 0 ra ndum Opinion, 

Filed December 7, 1925. 
*#*##*# 


This is a motion for a new trial. The principal ques¬ 
tions presented therein concern the refusal of the Court to 
direct a verdict in favor of defendant; and the contention 
that the damages awarded by the jury are excessive. 

So far as concerns the matter of the amount of the ver¬ 
dict, it may be noted that the evidence, as to the injuries re- 
ceivea by plaintiff and the extent thereof, was conflicting; 
and, while there might be a difference of opinion concerning 
the amount of damages awarded plaintiff, the Court would 
not feel justilied in disturbing the verdict based solely upon 
that ground; unless it be apparent that the verdict indicates 
that the jury could not have followed the instructions of the 
Court in that regard. 

In this case, the Court expressly instructed the jury that, 
if it should conclude that plaintiff is entitled to recover, then 
it should consider the amount to which it believed the ])lain- 
tiff fairly entitled; and that, in ascertaining that matter, 
the law limits the recovery to compensation, and noth- 
10 ing more than that; and the Court detailed to the 
jury the several elements of damage alleged by 
plaintiff in her declaration and evidence, and proper to be 
considered and determined. The jury returned its ver¬ 
dict in favor of plaintiff in the sum of $1,750. 

Upon careful consideration of the matter, suflice it to say, 
that the Court does not feel justilied in setting aside the 
verdict upon the ground that the damages awarded are ex¬ 


cessive. 

A more serious as well as troublesome and vexed (|uestion 
concerns the refusal of the Court to direct a verdict in favor 
of defendant. The issue in the case involved in that matter 
lies within a very narrow compass; and the matter of the 
alleged negligence of defendant, upon which the real ques¬ 
tion in the case turns, is an exceedingly close one. 

The facts in the case, (and upon which the liability, or 
otherwise, of defendant de]>ends,) are few and simple, and 
do not seem to be involved in any jiarticular dispute or con¬ 
troversy. Those facts, substantially, are thus; 
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Prior to the liappeniiig of this accident, defendant, in 
conformity with a traffic plan adopted by it, had established 
safety-zones for pedestrians in various parts of the City, 
and had placed, on the exterior lines of such safety-zones, 
a circular iron marker, (unlighted,) variously described 
in the testimony as a turtle-back, a mushroom, or a button; 
such marker being the same as that uniformly used by de¬ 
fendant throughout the City at the time, all thereof being 
made from the same pattern; and, also, being similar 

11 in kind and structure to those in general use in a num¬ 
ber of other cities in the United States. 

The metal marker referred to was a circular piece of cast- 
iron, painted white, 'weighing about 100 lbs., and being 18 
inches in diameter, having a smooth surface from the cen¬ 
ter for about 114 inches; the remainder thereof being cor¬ 
rugated, to hold the paint as well — prevent skidding by au¬ 
tomobiles passing over it; the corrugation being about V 2 
inch in width and ^54 depth; the lines of corruga¬ 

tion radiating from center to outer edge, and also circum¬ 
scribed, and the words “Keep to Right,cast therein in 
letters 2 I 2 inches in height; the marker, at its central 
point, being 3 5/8 inches from the ground, and secured by 
a carriage bolt. 

There is no charge in the declaration, nor was there 
proof, that the particular marker here involved was de¬ 
fectively constructed, or that it was broken or out of re¬ 
pair; or that the street was not properly lighted at the 
place so that the marker could not be seen, or better or 
more plainly seen; or that the marker had become or was 
slippery by reason of the elements, such as rain, snow, or 
slush; but the direct, specific and only charge is, that this 
particular metal marker, having the dimensions and shape 
described, and located and used by defendant, at the place 
mentioned, in connection with safety-zones established and 
maintained by it for the safety of the pedestrian public, 
including plaintilT, was, in and of itself, a dangerous ob¬ 
struction to travel, and a menace and danger to pedestrians 
and to plaintiff properly using the street at that place. 

At the time in question, November 8, 1923, at 

12 about 6.45 in the evening, plaintiff alighted from a 
street-car at the stopping place at 14th and H 
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Streets, X. W., witliiii the area of tlie safety-zone, as indi¬ 
cated l)y the painted wliite lines; slie was proceeding, ap¬ 
parently, in a southerly direction, (instead of toward the 
nearby curb and sidewalk,) intending to cross over 14th 
Street to the east side when she conld with safetv; there 
was one ])erson immediately in front of her; thus, as she 
explains it in her testimony, hiding the turtle-back, and, 
which she states, she did not see at all; and, after she had 
taken the second step, she stepped on the inside edge of 
the turtle-back and fell. 

In the opinion of the Court, the question thus presented 
is not at all free from doubt; and, in connection with the 
ir.atter, it may be helpful to refer to some of the decided 
cases. 

In the case of Johnston v. D. C., (118 l\ S. 19, 20-1; 
affirming 1 Mackeff 427), the following was stated, in the 
opinion : 


“The duties of the municipal authorities, in adopting a 
general plan of drainage, and determining when and where 
sewers shall be built, of what size and at what level, are 
of a quasi judicial nature, involving the exercise of delib¬ 
erate judgment and large discretion, and depending upon 
considerations alTecting the public health and general con¬ 
venience throughout an extensive territorv; and the exer¬ 


cise of such judgment and discretion, in the selection and 
adoption of the general plan or system of drainage, is not 
subject to revision by a court or jury in a private action for 
not sufficiently draining a particular lot of land. But the 
construction and repair of sewers, according to the gen¬ 
eral plan so adopted, are simply ministerial duties; and 
for any negligence in so constructing a sewer, or keeping 
it in repair, the municipality which has constructed and 
owns the sewer may be sued by a person whose property 
is thereby injured.” 


Xext to be considered is the case of Wolff v. D. 
13 C., 19G U. S. 152; affirming, 21 App. I). C. 464) the 

holding wherein is sufficientlv indicated bv the sijlla- 
bus, as follows: 


“An object which subserves the use of streets need not 
necessarily be considered an obstruction although it may 
occupy some part of the space of the street. 
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“The duty of a city to specially illuminate and guard 
the place where an object is depends upon whether such 
object is an unlawful obstruction. 

“Under sections 222 and 233, Rev. Stat., District of Co¬ 
lumbia, the District is not prohibited from permitting a 
stepping-stone on any part of the street because it is an 
obstruction per se nor is the District required to specially 
illuminate and guard the place where such stepping-stone 
is located.” 

In the case of Sullivan v. D. C., (11 App, D. C. 533, 541), 
it was held, that the municipal corporation of this District 
is liable for injuries to persons arising from the negligence 
of its officers and agents in constructing and maintaining 
in safe condition, for the use of the public, the streets, 
avenues, alleys, public roads, bridges and sidewalks in this 
District, (citing, Barnes v. D. C., 91 U, S. 540; and D. C. v. 
Woodbury, 136 id. 450). 

In Dotey v. D. C., (25 App. D. C. 232-3), the following was 
held, (syllabus); 

“The District of Columbia as a municipality is liable for 
tlie condition of a water-plug in a walk leading from the 
sidewalk through a parking to the front door of a dwelling 
liouse; and in a suit against the District by a woman in¬ 
jured by catching her foot against such a plug, which pro¬ 
jected several inches above tlie walk, it is error for the 
trial court to direct a verdict for the defendant, in the 
absence of testimony showing negligence on her part.” 

In the case of Duryee v. D. C., (29 id. 327-8), the follow¬ 
ing was held, (syllabus): 

“Where, in an action against a municipality for personal 
injuries received by a pedestrian who stumbled at night 
over a hitching post in the sidewalk, there is evi- 
14 dence tending to show that the post, although lo¬ 
cated in a place where it could be properly placed, 
was not of the ordinary size; that it was bent, and, in its 
condition, dangerous; and, although located at a point 
where most pedestrians did not cross the street, was still 
where they had a right to cross, if they used proper care to 
avoid obstacles to be expected along the curb,—it is for the 
jury to say whether the post in the condition it was in, was 
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usual, reasonable, or safe; and a motion by the defendant 
to direct a verdict is properly refused.” 


The case of Finney v. D. C., (47 id. 48,) may be mentioned 
in passing, but without quotation or comment, as it does not 
appear to be particularly material. 

In tlie case of Cat on v. D. C., (48 App. D. C. 96,) the fol¬ 
lowing was held, (syllabus) : 


“Ill selecting and adopting a general plan of public im- 
lirovement a municipal corporation exer/ises judicial dis¬ 
cretion, for which it cannot be held liable; but in carrying 
out such plan it acts ministerially, and is liable for failure 
to perform the work in a reasonably safe manner. 

“I'lie District of Columbia is liable for failure to main¬ 
tain streets in a reasonably safe condition, whether the dan¬ 
gerous condition is the result of a general plan of improve¬ 
ment or not, as the plan cannot be held to be a reasonable 
one if it left a street in a dangerous and unsafe condition.” 


In the case of Stephenson v. D. C., (54 id. 297,) the follow¬ 
ing was held, (syllabus ): 

“The District of Columbia has full control of its streets, 
and is under a duty to keep them in such a condition that 
they can be used with reasonable safety, and for negligent 
failing to do so liability attaches. 

“'rile District of Columbia cannot avoid liabilitv for fail- 
lire to keep a jiublic street in reasonably safe condition by 
asserting that unsafe condition was a result of the exercise 
of a discretionary power or governmental function. 

“In ])edestrian’s action for injuries sustained as a result 
of steiiping into a sewer catch-basin in a public street, 
whether the catch-basin was negligently constructed and 
niaintaineil held for the jury.” 


Next, and last, is the ease of Bauer v. D. C., (53 
15 Wash. L. H. 376, decided April 6, 1925,) in which the 
following was held, (syllabus): 

“The District of Columbia may not avoid liability for 
failure to keep a public street in reasonably safe condition 
by asserting that the unsafe condition was the result of the 
exercise by it of a discretionary power or governmental 
function. 
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‘‘Where a concrete platform maintained in parking space 
owned and controlled by the District and used as part of the 
sidewalk was at one end level with the sidewalk and at the 
()ther end more than nine inches higher than the sidewalk, 
and plaintiff not noticing the abrupt variation in the surface 
of the sidewalk and platform, stumbled and fell and was 
injured, the District held liable for the injury.” 

The question, at last, comes to the inquiry whether the 
iron marker, placed on the public street where passing 
pedestrians might encounter it, and under the facts and cir¬ 
cumstances hereinabove referred to, mav be found and held 
by a jury to be a dangerous obstruction, in and of itself, and, 
as such, a menace and danger to pedestrians, including 
plaintitf, i)roi)erly using the street at such place; or 
whether, on the other hand, the Court, in such case, may 
liold, as matter of law, that the municipal corporation is not 
liable for an injury resulting therefrom; and, so holding, 
direct a verdict for defendant. 

As remarked at the outset hereof, the question is not free 
from doubt; and the same situation which confronted the 
Court at the trial, and when it concluded to overrule defend¬ 
ant’s motion for a directed verdict, is, likewise, still present 
in connection with the motion for a new trial; and which 
motion, in paid, is based upon the refusal of the Court so to 
direct the jury. 

The dividing line between those cases concerning objects 
properly placed by a municipal corporation in and upon 
the public streets, highways, thoroughfares, and side- 
16 walks; and wherein no liability for resulting damage 
is permitted, and those wherein such liability is per¬ 
mitted; is not readily susceptible of exact definition or de¬ 
termination. 

In this case, the object so placed upon the street was 
seemingly, and in and of itself, entirely innocent, as well — 
proper, in connection with marking safety-zones on the 
streets—in other words, it has to do with the ever-increas¬ 
ing problem of handling the traffic of a city which, in recent 
years, has grown enormously. 

And yet the fact is that, on this particular occasion, that 
same object apparently did produce an accident and injury 
to the plaintiff. 
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And thus it was that the Court, so far as this particular 
question is concerned, (and which is practically the whole 
question in the case,) inter alia, charged the jury: 

“You are instructed that if vou believe from the whole 
of tlie evidence that the safety-zone here in question, with 
the markings and metal liuttons thereon, was in accord with 
a i)lan adoptetl or approved by the District of Columbia, 
and that such plan was a reasonably safe plan under all of 
tlie circumstances, then your verdict should be for the de¬ 
fendant. 

“And the converse of tliat instruction is equally correct, 

iiamelv: ii vou believe and find from the evidence that the 

» * 

plan so adojited was not a reasonably safe plan, under all of 
the circmnstances; and that, by reason thereof, plaintiff re¬ 
ceived the injuries of which she complains, then your ver¬ 
dict should be for the plaintiff.” 

In conclusion, the Court feels it proper to say that, in re¬ 
fusing to direct a verdict for defendant in this case, as re¬ 
quested; it was guided largely by the decision of the Court 
of Aj)])eals, in the case of Adams v. K. K., (9 A])p. I). C. 
LMi,) wherein that Court, in its opinion, thus stated: 

17 “The provinces of the court and jury in the Fed¬ 
eral judiciary system are separate and distinct, and 
the line of division between them must be carefully ob¬ 
served. The ascertainment of this boundary is often a 
matter of difiiculty in a particular case, and when the diffi- 

cultv arises doubts should be resolved in favor of trial bv 

* •> 

jury, which is the constitutional right of every suitor in the 
courts of common law.” 

For the reasons hereinabove stated, the Court is of 
opinion that the motion for new trial should be, and the 
same herebv is, denied. 

A. A. IIOEHLING, 

Justice. 


December 7, 1925. 
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Supreme Court of the District of Columbia. 

Monday, December 7", 1925. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Hoehling. 

• *#**«* 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the motion for a new trial 
filed herein, being considered after argument thereon, be 
and the same is hereby overruled, and judgment on verdict 
ordered. Therefore it is considered that the plaintiff re¬ 
cover herein of said defendant the sum of Seventeen Hun¬ 
dred and Fifty ($1,750) Dollars but with interest from this 
date, together with costs of suit to be taxed by the Clerk 
and have execution thereof. From the foregoing judgment 
the defendant notes an api)eal in open Court to the Court 
of Appeals. 

18 Memoranda. 

December 31, 1925.—Bill of Exceptions filed. 

January 27, 192G.—Time for settling Bill of Exceptions 
extended to the first day of March, 192G. 

Assignments of Error. 

Filed February 17, 192G. 

*•**#«* 


1. The Court committed error in refusing to direct a 
verdict for the defendant. 

2. The Court committed error in refusing to instruct the 
jury that the button in question was a device placed in the 
street to mark a safety zone for the protection of the public 
generally, and was, therefore, a lawful obstruction and not 
in anywise defective or out of repair. 

3. The Court committed error in refusing to instruct the 
jury that the placing of the button marking the safety zone 
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was an exercise of the police power of the municipality and 
not subject to revie^v by the Court. 

FKAXCIS II. 8TEPIIKXS, 

FKAXK AV. AIADIGAX, 

Attorneys for Defendant, 

Service acknowledged 17 dav of Februarv, 192G. 

TKACY L. JEFFORDS, 

HOSE A B. AIOULTOX, 

Attorneys for Plaintiff. 

19 Supreme Court of the District of Columbia. 

Wednesday, February 17", 1926. 

Session resumed pursuant to adjournment, present pre¬ 
siding Mr. Justice Iloehling. 

The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, now hereby orders the same 
made of record. 

Designation of Record. 

Filed February 17, 1926. 

The Clerk will please prepare a transcript of the record 
in the above entitled cause for the Court of Appeals, to 
include the following: 

1. Declaration. 

2. Motion for more specific statement of facts. 

3. Alore specific statement of facts. 

4. Plea. 

5. Joinder of Issue. 

6. Alemorandum of A'erdict. 

7. Memorandum of Motion for new trial tiled and over¬ 
ruled. 

8. Judgment. 

9. Memorandum of notation of appeal in open Court. 

10. Bill of Exceptions. 

11. Alemorandum of extension of time for settling Bill 
of Exceptions. 
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12. Momoraiuliim of submission of bill of oxcop- 

20 tions, signing* of same and order making same part 
of record. 

13. Assignments of Error. 

14. This designation. 

FRAXCIS H. STEPHENS, 
FRANK W. MADIGAN, 

Attorneys for Defendant. 

I hereby consent to above, this 17th day of February, 
1926. 

TRACY L. JEFFORDS, 
HOSEA B. MOULTON, 

Attorneys for Plaintiff. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made ])art of this 
transcript, in cause No. OOlol at Law, wlierein Fraud ]^Ian- 
ning is Plaintiff and Tlie District of Columbia, a Body Cor¬ 
porate for ^lunicipal Purposes, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at tlie City of Washington, in 
said District, this 2nd day of Marcli, 1926. 

[Seal of Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGIIA.M, 

Clerk 

By CIIAS. B. COFLIN, 

Assistant Clerk. 
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22 In the Supreme Court of tlie District of Columbia. 

Fraud C. ^Iaxxixg 


vs. 

District of Columbia, Defendant. 

Bill of Exception.s. 

Be it remembered tliat on tlie trial of this case before the 
Honorable Mr. Justice Iloehline: and a iurv reiiularlv em- 
paneled and sworn to try the issues pendine: l)etween the 
plaintiff and the defendant, the followin<»* agreed stii)ula- 
tion was filed: 

It is hereby stipulated and agreed l)y and between the 
parties hereto that the safety zone and the buttons or 
markers wliich were at 14th and II Str(‘ets, X. W., at tlie 
time in (luestion and n])on one of which buttons or markers 
the plaintiff fell, as she contends, were ])laced there by 
order of the Commissioners of this District in conformitv 
with the traflic plan adopted by them. 


Fraud C. Manning, the ])laintitT, took the witiu‘ss stand 
in her own behalf and testilied as follows: 

That she is a citizen of tin* Fnit(*d State's and resides 
at 1330 Columbia Road, X. AV., in this city, and has lived 

there for twentv-five veai’s. 

• » 

That heretofore, to wit, on the 8th day of Xovember, 
1923, at a little past six o'clock P. M. she boarded a sln'ct 
car of the Ca])ital Traction Company, going south at 14th 
Street and ('olnmbia Road, with a friend, intending to 
alight there'from at the intersection of II and 14th streets, 
X. AV. That when said car sto])i)ed at the intersection of 
14th & II Streets, X. AA"., in attem])ting to leave the car, 
there was one lady in front of her and as she ste])ped from 
the car in a careful and tirudent maniu'r, within the safety 
zone as indicated by the white line on the ])avement, 
23 her view of the turtleback, or button, at the corner 
of said safetv zone was entirelv obscured, and as she 
attempted to go south within the line of said safety zone, 
about the second step she stepped on the side of the turtle- 
back which protruded on the safety zone 14 inches, and fell, 
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her foot and limb crumpling up beneath her and she went 
down with very great force. That she was unable to get 
up and was assisted to her feet by her friend and others, 
and when the car passed on, going south, she crossed 14th 
street going east to the east side thereof and went into a 
cafe, not the one they intended to visit, and sat down at 
the table, and her friend ate some lunch and she was in 
such pain and suffering so terribly that she did not partake 
of anv food. 

That at the time of her fall on 14th street there were a 
number of automobiles waiting to go north and south, so 
slie and her friend remained within the safetv zone until 
the way was entirely clear before crossing said 14th street, 
as aforesaid. 

That in a few minutes her friend called a taxicab and she 
was helped to the taxicab and taken home, and when she 
arrived at home lier friends lifted her out of the taxicab and 
carried her into the house and to her room and she im¬ 
mediately sent for her family ])hysician. 

That the turtleback resting on the white line of the safetv 
zone was 4 inches upon tin* white line and 14 inches of it 
was upon the safety zone within the lines, which all persons 
had a right to assume was free for travel and without any 
obstructions of any kind. 

That upon the arrival of her physician her foot had be¬ 
come swollen and he made a careful examination thereof 
and it was so badlv swollen that he was unable to determine 
what bones in the foot were broken but that he was able 
to find that some bones were broken and that the ligaments 
of the foot had been torn and displaced. That her foot and 
limb were swollen to several times its normal size extending 
to above the knee, was extremely painful, causing her to 
lose her rest and destroved all desire for food or 
24 nourishment, and she continued in that condition for 
several months. 

That for sometime she was obliged to remain in bed, or 
in a sitting chair, and some weeks thereafter she became 
able to get around her room by the use of crutches. 

That the limb seems to be shortened and she is obliged to 
use a much largei- size shoe than she ordinarily required, 
having a heel much higher than that on the other foot. 

That the foot and limb have continued to distress her, and 
while she is able now to walk around, she can only walk 
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n short distance hefore she is ohliged to sit or lie down. 
That her geiiei’al health has been greatly impaired. That 
she weighs twenty |)onnds less now than when the accident 
o(*cnrred, and finds, and is told hy her ])hysicians, that her 
foot and linih ar(‘ incnrahle, that she will he a cripple for 
life, subject nincli of the time to pain and suffering. 

That ])rior to the accident she made her living mainly by 
renting rooms in her house and that brought her an income 
of Ninety Dollars a month. That shortly after the 

accident she was obliged to let her roomers leave, because 
she was unahle to take care of the house, and has never since 
recovered her health suflicientlv to be able to care for her 
homo and rent rooms. 

That her faniilv ]»hvsician has continued to treat her foot 
and limb for the infirmity, and still does so, but without 
giving her any hope of permanent relief. 

That owing to her impaired health, physical condition and 
straifihiinivd circumstances, her family j)hysician has not 
sent her any bill for his ])rofessional services, but she has 
]>aid out a gr(‘at deal for medi(*ine and medical treatment 
that has been unavoidable. From and on account of which 
injuries she sustained as aforesaid, she has suffered al¬ 
most continuously ever since, and is now suffering. 

Whenmpon, th(‘ ]>laintiff called upon the stand her family 
])hysician, Dr. M. C. Dollman, who testified that he 
25 has been a practising jdiysician in this District for 
many years, was president of the Garfield Hospital, 
and is now connected with other colleges and infirmaries of 
the District, and is and has been the family physician of 
Hiss Fi aud F. Hanning, the plaintiff in this case. That he 
was not a witness to the accident when it occurred, but a 
few hours thereafter he was called to see Hiss Hanning, and 
upon examination of her foot and limb he became satisfied 
that some* of the bones of the foot had been broken, that the 
ligamentsof the foot had been torn and displaced, and that her 
foot and limb were so badly swollen that it was not possible 
for him to determine as to what bones, there being so many 
in the foot, had been broken. That the foot was badlv 
swollen, extending to above the knee, and the patient was 
sutfering great ])hysical, and in great mental, distress. 
That he has treated said injuries from time to time from 
the date of said accident down to the present time, and that 


DISTRICT OF COLUMBIV VS. FRAUD MANNING. 


21 


he has found that the injuries sustained by the plaintiff, as 
aforesaid, are ])ernianent and incurable, and that she is 
a cripple for life. That her suffering has been great and 
will doubtless continue, being aggravated by climatic and 
other conditions, so that she will alwavs be a sufferer. That 
her general health is broken, and she weighs much less than 
she did before this accident, and in every way she is now 
physically enfeelded and a broken woman. 


Doctor Edwin C. Roberts, a practicing physician of this 
District, for many years ])ast, an acquaintance of the plain¬ 
tiff, testified that he was not present at the accident but that 
he had seen and examined ]^Iiss Planning’s, the plaintiff’s 
foot and limb and made a studv thereof and that the in- 


juries to her said foot and limb are permanent and incurable, 
that she will be a crij)ple for life as the result of said in¬ 
juries. That by reason of said injuries she seems to have 
physi(*ally broken down and is now in feeble health and is 
and will be a sufferer by reason of said injuries during all 
of her remaining years. That ho has had broad ex- 
2G perience in the handling of similar cases and is 
familiar therewitli. That the breaking of bones in 
the foot, and he had no doubt some were broken in Pliss 
Manning’s foot, and the tearing and dislocating of sinews 
and muscles of the foot creates a trouble that in most cases 
is remedyless. And that he found that the injured foot was 
much larger than the other, and that the patient’s crippled 
condition would continue through life. 


AVhereupon, the ])laintiff called her sister, Mrs. Mary C. 
Catlett, the wife of Colonel (’atlett of Baltimore, who testi¬ 
fied that her residence was in Baltimore but that she was 
staying with her sister, the plaintiff, in this city at the time 
of her injurv hereinbefore referred to. That she was not a 
witness to the accident, but she described the fact of her 
sister, the plaintilf, being brought home in a taxicab and 
carried into the house and to her room by friends, and she 
described the swollen condition of her foot and limb, said 
foot soon swelling to sevei-al times its normal condition, and 
their sending for the family ])hysician. Dr. Dollman, wdio 
made a careful examination thereof and said he was satis¬ 
fied some bones had been broken and the ligaments of the 
foot had been torn and dislocated. That the plaintiff was 
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obliged to remain in bed for sometime, and thereafter when 
she was al)le to sit up, the foot had to be lifted so as to be 
kei)t horizontal with the body and she was a great sufferer 
phy sieally and mentally, and her suffering and prostration 
continued for many weeks. Eventually she was able to get 
around on crutches, the swelling of the foot and limb yielded 
to treatment and became reduced, but the foot is now and 
always has been, since the accident, much larger than the 
other or its normal size. That she has continually and still 
does suffer with the foot and limb. Even now she is unable 
to walk but a >hort distance and reejuires a shoe several num¬ 
bers ]argi*r than her ordinary wear and re(piires a high 
heel in order to even u]) her foot with the other. That she 
is l)roken in health and has lost more than twenty pounds 
in weight. Prior to her accident she was perfectly 
27 well and strong, but she is now a broken and enfeebled 
woman, unabh^ to work or engage in any enteri^rise. 
That h(*r slst<‘r made her living by renting rooms in her home 
at ld.‘)() (’oluiiibia Poad. That ])rior to tlu* accident she had 
an inconn* of ninety dollars ($1M)) a month therefrom. That 
by i-(‘a>on of In^r si<‘kness, distn‘ss ainl fe(‘ble condition, 
sin* was obliged to h‘t h(‘r i‘oom(‘rs leave, as she could not 
handle or takt* care of the house, and her rent of $1)0 a 
month sin* has lost ev(‘r since. The rooms of her home are 
still not rent(‘d. So far as the witness (*an discover, her 
sister is a |>(*nnanent and incurable cripple. That she has 
spent considerable money in procuring medicine and neces¬ 
sary treatment, but lu‘r family ])hysiciau has been kind and 
has not sent anv bill for his services. 


Thereupon the ])laintiff called Mrs. Annie R. Diffenderfer 
as her witiu‘ss, who test died of her intimate relations with 
the ])laintiff, Miss Fraud (\ Manning, her daily intercourse 
with h(‘r for years, living just a(*ross the street, and of the 
good h(‘alth and splendid physi(]U(‘ of Miss Planning prior 
to the a('cid(‘nt complain(‘d of in these ])roce(‘dings. 

That she was not pn‘s(‘nt at the accident, but that she saw’ 
^liss Manning (‘V(‘rv dav tln‘i-(‘aft(*r for manv weeks. That 
her foot ainl limb W(‘r(‘ swollen extensivelv and that she 
seemed to be a continual sufferer. That she w’as obliged 
to remain in IumI for some months and thereafter succeeded 
in getting around on crutches for a time, and by reason of 
having a special large shoe made for the crippled foot, with 
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a long or extended heel, she is now able to walk about, but 
can go only a short distance at a time. That she has lost 
greatly in flesh and is now in poor and broken health, and 
so far as she can see Miss Planning is and must be a per¬ 
manent cripple and a great sufferer. That i)rior to the 
accident Miss Manning made her living by renting rooms in 
her house and received an income therefrom amounting to 
$90 a month, but since the accident, owing to her feeble con¬ 
dition, she has been obliged to let her roomers go and she 
has lost said .income and the rooms have been and still are 
vacant. 


28 Whereupon the plaintiff called Maggie Wilson, col¬ 
ored, as her next witness to testify that she had 
worked for ^liss Manning and had known her for many 
years. That prior to the accident Miss 2^1aniiing was well, 
strong and active. That since the accident she has lost 
flesh and is in j)oor health and frail, and incai)able of attend¬ 
ing to the duties of her home. That formerlv she rented 
rooms and made a living thereby, but, being unable to take 
care of the home, she has been obliged to let her roomers 
leave and her rooms are now vacant. That she saw the 
plaintiff’s foot and limb after the accident, saw it when it 
was terribly swollen, and has known of its condition down 
to the present time. That the limb seems to be shorter than 
the other and that she has been obliged to get a larger shoe 
for the cri})])le foot, with a very much higher heel thereon, 
so as to be able to walk at all. 


Whereupon, the Plaintiff called Estelle Thompson, who 
testified that she is a sister of the plaintiff, is a resident of 
the State or Alabama. That she was not present at the ac¬ 
cident, but that thereafer she came to see her sister and has 
remained with her ever since. That her sister’s physical 
condition is such that she needs personal care and attention 
of someone, therefore she has remained with her. That she 
has seen her foot and limb in all the stages since shortly 
after the accident. That it was for a long time badly swol- 
len, the swelling extending to above the knee, and the plain¬ 
tiff has been a great sufferer, unable to sleep on account of 
pain and distress in the limb and foot. That she has lost 
flesh greatly, has little or no appetite, is broken in health 
and spirit. The plaintiff now realizes she is a permanent 
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cripple, and tliat causes lier very ureat mental distress and 
sufferinj*:. That so far as the witness can see, and as she is 
advised hy the medical attendants, her sister is a cripple for 
life and her injuries are incurable. 


Thereupon the plaintiff rested, and motion was made for 
a directed verdict on behalf of the defendant, which motion 
was denied. 


'Whereuiion the defendant called Dr. Edward E. Morse, a 
practising physician of the District of Columbia as 
29 its witness, who testilied as to plaintiff’s present 
t)hysical condition. 


'Whereupon defendant called Thomas L. McNamara as 
its witness who testihed as follows: That he is a member of 
the Metropolitan Police De])artment and has been for the 
past 14 years; that for the i)ast nine years he has been spe¬ 
cially detailed in charge of the shot) of the trallic branch of 
that Dei)arlment; that he sui)ervises all mechanical work, 
makes and takes care of all mechanical e(iuii)ment used in 
regulating trallic upon the streets, including signs, stan/ions 
and buttons or turtle backs, marking safety zones; that on 
Xovember (i, 192M, upon orders of his sut)erior ollicer, the 
Trallic lnsi)ector, he placed on th(‘ exterior lines of the car 
stoi) safety zone at 14th and 11 Streets, X. 'W., trallic mark¬ 
ers to outline, designate and protect said safety zone; one 
each at the north and south corner of said zone and three 
equally spaced between the two corner markers; that said 
markers are variously described as turtle-backs, mush¬ 
rooms or buttons; that the marker on which plaintiff alleges 
she fell was a circular j)iece of cast-iron, painted white, 
weighing about 100 lbs., and being 18 inches in diameter, 
having a smooth surface from the center for about 
inches; the remainder thereof being corrugateil, to hold the 
paint as well as to prevent skidding by automobiles passing 
over it; the corrugation being ^ inch in width and ’U inch 
in depth; the lines of corrugation radiating from center to 
outer edge and also circumscribing the marker, and the 
words “Keep to Eight,” cast thereon in letters 2^._» inches 
in height; the marker, at its central point, being inches 
from the ground and secured thereto by a carriage bolt; 
that the marker was the same as those uniformly used by 
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defendant throughout tlie District of Columbia at the time, 
all being cast from the same mould; that the marker in 
question was placed and secured in its location two days 
prior to the accident; had been freshly painted white and 
was not defectively constructed nor was it broken or out 
of repair; that there has been no change in the dimen- 
30 sions of markers in use. 

'Whereupon defendant called Albert J. Headley, who 
t('Stitied on behalf of defendant as follows: That he is 
now and has for 30 years l)een a member of the Metropoli¬ 
tan Police Department; that at present he is Captain in 
charge of Xo. 4 Precinct; that in Xovember, 1023, he was 
Inspector of Trafiic; that he ordered the placing of the 
markers at 14th and II Streets, X. W.; that the ])urpose in 
placing them there was to establish and define the safety 
zone at that point; that the marker was identical with those 
in general use throughout the District at that time; that he 
had been practically all over the United States in connec¬ 
tion with trafiic matters and found this particular marker 
in use in the principal cities. 

AVhereupou defendant called Irving C. Moller, who testi¬ 
fied on behalf of defendant as follows: That he is now As¬ 
sistant Director of Trafiic and Trafiic Engineer of the Dis- 
trict of Columbia and has been since the organization of the 
trafiic department on April 1, 1925; that immediately prior 
to that date he was in charge of all trafiic surface work for 
the United States Bureau of Public Roads in the field; that 
he is a Civil Engineer and Highway Engineer by profes¬ 
sion; that as Assistant Director of Trafiic he has charge of 
the installation of all different types of trafiic devices, the 
selection of such devices, etc.; that in the line of his duties 
he has conducted investigations in his oflicial cai)acity to 
determine devices in use in various cities throughout the 
United States; that he is familiar with the marker here in 
question, that it is identical with those in general use 
throughout the city and as well in the princii)al cities of 
the country; that the markers are placed around safety 
zones at car slops to protect the public from oncoming traf¬ 
fic; that the use of the markers makes the zone more safe 
than it would be without the use of such markers. 
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Wlioroiipon the clofondant announced its case closed. 

Counsel lor the defendant then moved the Court to direct 
a \'erdiet for the defendant, tlie District of Columbia, 
31 upon llie whole of the evidence for the reasons: 

1. That upon all the evidence the verdict should be 
for the District of Columbia. 

2. That the District of Columbia is not liable in damages 
for consecpiences following upon the execution by the mu¬ 
nicipality of anything done or ])erformed in conformity 
with a general plan. 

3. That the jury be instructed to return a verdict for the 
defendant upon the ground that the button in (iuestion was 
a device ])laced in the street to mark a safety zone for the 
jjrotectioii of the ])ublic generally, and was, therefore, a 
lawful obstruction and not in anywise defective, out of re¬ 
pair or of unusual size or construction for its purpose. 

4. That the jury be instructed to return a verdict for the 
defendant ujx)!! the ground that the })lacing of the button 
marking the safety zone was an exercise of the police ])ower 
of the municipalitV and not subject to r(*view bv the Court. 

Said 111(4ion was tlu-rmipon argued, consideri'd by the 
Court, and overruled, to which ruling of the Court the de¬ 
fendant, by its counsel, then and there noted its exception 
and the same was allowed bv the Court. 

The following exhibits were offered in evidence during 
the course of the trial: 

1. Photograph of the street and trafiic button, marked 
“Plaintiff’s Exhibit #1.^’ 

2. Photogra]di of the street and traffic button, marked 
“Plaintiff's Exhibit #2.” 

3. IMiotograiih of the street and traffic button, marked 
“Plaintiff's Exhibit #3.“ 

4. Plat of the street and traffic button, marked “Defend- 
an's Exhibit #4.” 

Thereuiion the Court charged the jury as follows: 


32 ('Jiarf/c of Uic Court. 

The CoriiT (Mr. Justice IIoeiiling) : Gentlemen of the 
jury, the issue in this case lies within a very narrow com¬ 
pass, and in its final analysis it comes substantially to this. 
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The plaintiff says that having alighted from a street car 
at Fourteenth and II Streets, Northwest, and in proceed¬ 
ing from the so-called safety zone for pedestrians at said 
place, she stepped on a circular piece of iron and that by 
reason of its height, its shape and its slant, her foot slipped 
thereon and she fell and was thereby injured; and all of 
that, she states, was due to the negligence of the defendant 
and without fault on her part. 

The charge of negligence is that this circular i)iece of 
iron or iron marker was a dangerous obstruction to travel 
and a menace and danger to pedestrians and to the ])laintiff 
using the street at that place. The defendant denies the 
charge, and, on the contrary thereof, asserts that these 
metal markers, of ^^llich the marker in question was one, 
were placed upon the street l)y the defendant to provide 
for the safety and the protection of the general public, par¬ 
ticularly those waiting for street cars; and, further, tliat 
the (h'fendaiil [)laced those markers upon the street in the 
exei'cise of its i)nblic and governmental functions and 
duties. 

You will note from what I have said that there is no 
charge that this ])articular marker was defectively con¬ 
structed, or that it was l)roken or out of repair, or that the 
street at that place was not lighted so that the marker 
could be seen, or ])erhai)s ])etter or more plainly seen, or 
that it had l)ecome or was slip])ery by reason of the ele¬ 
ments, such as rain or snow; but the direct, specific and 
only charge is that this particular marker on the street— 
I mean the metal marker—having the dimensions and the 
shaj)e described, and located at the place mentioned, was 
a dangerous obstruction to travel. 

Asid(‘ from th(‘ question of the injuries I’eceived ])y the 
plaintilT and tlie nature and extent thereof, there is 
but littl(‘ conllict in the testimony, save onlv as to 
th(‘ ultimate* conclusions to be drawn. For example, 
there s(‘ems to l)e no ])articular dispute as to the exact 
ph ysical character, the dimensions, the shape of the metal 
marker, nor its location at the place mentioned; that it was 
placed there by the defendant as a marker indicating one 

of the lines of an establislied so-called saf(‘tv zone for 

% 

])edestrians at that place whei*e the street car passengers 
alighted; nor does it seem to be disputed—not by evidence, 
at any rate—that the marker itself was similar in kind and 
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stiTicturo to other markers at that time used by the de¬ 
fendant at other streets, and at other safety zones, estab¬ 
lished bv the defendant in the eitv, and that similar like 
safety buttons or markers were then in general use in at 
least a number of cities in the United States. So that at 
last you come to the ultimate question as to whether this 
particular structure, having the dimensions, and the shape 
described, and j)laced and located as it concededly was, 
constituted in and of itself a menace and danger to the 
])edestrian ])ublic, including the i)laintitT, who might pro])- 
erly be using the street at that place. The plaintitf says 
that it was. The defendant denies that; and thus you 
have the issue between the j)arties shar})ly and clearly 
detined. 

In considering this issue, I advise you that the District 
of Uolumbia is not an insurer against accidents of persons 
who use its streets, and highways. The law, however, does 
rcMpiire that it shall maintain its streets and highways in a 
i*(‘asonal>ly safe condition for those who may ])ass or travel 
thereon. In this connection, it is projier that I should recall 
to your attention a request which I granted on behalf of 
the (lefiMidant and which has been read to vou bv counsel, 
but which in this connection I think it is perhaps proper 
that 1 should repeat. That is, that you are instructed tliat 
if vou beli(‘ve from the whole of the evidence that the safetv 

• 4 

zone here in (piestion, with the markings and metal buttons 
thereon, was in accordance with a plan adopted and ay)- 
proved by the District of Columbia, and that such plan was 
a r(*asonablv safe plan under all of the circumstances, 
VA tlnui your verdict should be for the defendant. And 
the converse of that instruction is equally correct, 
nam(‘ly, that if you believe and tind from the evidence that 
th(' ])lan so ado])te(l was not a reasonably safe plan under 
all of th(‘ cireuinstances, and that by reason thereof the 
])laintiff i*(‘(*eiv(‘d the injuries of which she comjilains, then 
your verdict should be for the plaintitf. 

Tn your deliberations, you will bear in mind the rule of 
law that ini])oses u])on the plaintiff the burden of establish¬ 
ing h(‘i* right to recover, if at all, upon a preponderance of 
(*vi(Ienc(‘: that is to say, the evidence in her favor must pre- 
])ondernte or outweigh the evidence opposed thereto. It 
Avill not do that the evidence may be in a state of balance 
or poise—the plaintiff’s evidence must preponderate. You 
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will, also, boar in mind that you are not permitted to pre¬ 
sume or ijiter that this occurrence was due to the negli- 
gence of the defendant simply because of the fact that the 
])lainliff fell and was injured. The mere fact that plaintiff 
suffered a mishap on this occasion, in and of itself, raises 
no presumjhion or inference, one way or the other. The 
negligence, if negligence there were, must be the result of 
evidence adduced before you measuring up to the legal 
standard of proof which I have just explained. So, too, 
if von should believe from all the evidence that that which 
ha])])ened to the ])laintiff was what I may describe as a 
in(u*e unfor(‘se(Mi accident, that is, a fortuitous occurrence 
which sim])ly hap])ened, not involving the interposition of 
negligence on the part of the defendant as a producing or 
])roximate cause, then the defendant would not be liable 
and your verdict should be for the defendant. So that you 
will understand that vour verdict in the case must not be 
the result of any presum])tion or inference of negligence; 
to which T may add, that it must not be the result of any 
syni])athy that you may feel for the ])laintiff as a person 
who has sustained an injury. Of course, it is human to 
sympathize with the misfortunes or sulTerings of others; 
but vei’dicts are not ])ermitted to be based thereon. As I 
have ex])lain(‘d, a verdict must be the result solely of the 
evidence adduced before you. 

‘h) 1 am requested to instruct you and I do, that if 

you believe that any witness has knowingly testified 
falsely as to any material fact concerning which the wit¬ 
ness could iu)t w(‘ll be mistaken, then you are at liberty, 
thoimh not absolutely re(|uii*ed, to disregard the testimony 


of any such witjiess. 

Summing up th(‘refore, if upon the whole evidence, viewed 
in the light of the a])]dicable law as I have given it to you, 
you i-(‘ach tin* conclusion that th(‘ plaintiff is not entitled to 
recov(‘i*, th(‘u you will return a verdict in favor of the de- 
femdant. If, however, you should conclude that the plain¬ 
tiff is entitled to recover, then you will consider the ques¬ 
tion of the amount to which you believe the plaintiff fairly 
entith‘d. In asc(‘rtaiuiiig damages the law limits you to 
compensation, that is to sav, compensation and nothing 
more: if you find for the jdaintiff. You have the right to 
award smh sum as in your good judgment will fairly 
and reasonably compensate her for the injury and dam- 
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ages siistaiiiod; and you will consider her bodily, physi¬ 
cal and mental pain and suffering, and her incapacity for 
work, if any, as a result of the injury; and if you believe 
from the evidence that the injuries received, or any of them, 
are permanent and reasonably likely to continue in the 
future, vou mav award such additional sum as will reason- 
ably compensate her for such future pain and suffering and 
disabilitv. Finallv, vou mav allow her, in addition, fair 
com])ensation for whatever losses and expenses you may 
find ])laintilT to have r(‘asonably sustained and suffered as 
a direct result of the injuries received. You may retire. 

And tliereujion the jury retired to consider its verdict; 
and thei'i*aft(‘r re])orted its verdict of $1,750.00 against the 
defendant, the District of Columbia. 

And theri‘U])on the defendant by its counsel moved the 
Court for a new trial on the same grounds upon which it 
ask(‘d for a dir(‘eted verdict as well as upon the ground that 
the V(‘i‘<lict was excessive. Said motion was argued and 
considei’(‘d bv the Court and overruled bv the Court, in the 
followinu’ memorandum: 


,3b Memnraudum. 

Tills is a motion for a new trial. The ])rincipal questions 
])resented therein concern the refusal of the Court to direct 
a verdict in favor of defendant; and the contention that the 
damag(‘s awarded by the jury are excessive. 

So far as concerns the matter of the amount of the ver¬ 
dict, it may be not(‘d that the evidence, as to the injuries 
received by ])laintiff and the extent thereof, was conflicting; 
and, while there might be a difference of opinion con¬ 
cerning th(‘ amount of damages awarded plaintiff, the Court 
would not fet‘l justilii'd in disturbing the verdict based 
solely u])on that ground; unless it be apparent that the 
verdict indicat(‘s that the jury could not have followed the 
instructions of the Court in that regard. 

In this case, the Court expressly instructed the jury that, 
if it should conclude that ])laintift’ is entitled to recover, 
then it should consider the amount to which it believed the 
])laintiff fairly (uititled; and that, in ascertaining that mat¬ 
ter, the law limits the recovery to compensation, and 
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nothing more than that; and the Court detailed to the jury 
tlie several elements of damage alleged by plaintiff in her 
declaration and evidence, and proper to be considered and 
determined. Tlie jury returned its verdict in favor of 
plaintiff in the sum of $1,750. 

Upon careful consideration of the matter, suffice it to 
say, that the Court does not feel justified in setting aside 
the verdict upon the ground that the damages awarded are 


excessive. 

A more serious as well troublesome and vexed cpiestion 
concerns the refusal of the Couil to direct a verdict in favor 
of defendant. The issue in the case involved in that matter 
lies within a very narrow com])ass; and the matter of the 
alleged negligence of defendani, upon which the real ques¬ 
tion in the case turns, is an exceedingly close one. 

The facts in the case, (and upon which the liability, or 
otherwise, of defendant depends,) are few and simple, and 
do not seem to be involved in any particular dispute 
37 or controversy. Those facts, substantially, are thus: 

Prior to the happc'iiing of this accident, defendant, 
in conformity with a traffic plan adopted by it had estab¬ 
lished safety-zones for jiedesti ians in various parts of the 
City, and had placed, on the exterior lines of such safety 
zones, a circular iron mai’ker, (unlighted,) variously de¬ 
scribed in the testimony as a turtle-back, a mushroom, or 
a button; such marker l)eing the same as that uniformly 
used bv defendant throughout the Citv at the time, all 
thereof being made from the same pattern; and, also being 
similar in kind and structure to those in general use in a 
number of other cities in the United States. 


The metal marker referred to was a circular piece of 
cast-iron, painted white, weighing about 100 lbs., and being 
18 inches in diameter, having a smooth surface from the 
center for about 1V1> inches; the remainder thereof being 
corrugated, to hold the i)aint as well prevent skidding by 
automobiles passing over it; the corrugation being about 
V 2 inch in width and % inch in depth; the lines of corruga-. 
tion radiating from center to outer edge, and also circum¬ 
scribed, and the words “Keep to Pight”, cast therein in 
letters 2 V 2 inches in height; the marker, at its central point, 
being 3. % inches from the ground and secured by a car¬ 
riage bolt. 
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There is no charge in the declaration, nor was there 
proof, that the particular marker here involved was defect¬ 
ively constructed, or that it was broken or out of repair; or 
that the street was not pro])erly lighted at the })lace so that 
the marker could not be seen, or better or more plainly 
seen; or that the marker had become or was slippery by 
reason of the elements, sucli as rain, snow, or slush; but 
the direct, specific and oidy charge is, that this jiarticular 
metal marker, having the dimensions and sha])e described, 
and located and used by defendant, at the place mentioned, 
in connection witli safetv-zones established and maintained 
by it for the safety of the ])edestrian ])ublic, includ- 
38 ing plaintiff, was, in and of itself, a dangerous ob¬ 
struction to travel, and a menace and danger to ])edes- 
trians and to plaintiff ])roperly using the street at that 
place. 

At the time in (luestion, Xoveml)er 8, 11123, at about ().4 j 
in the evening, ])laintiff aliglited fi'om a street-car at the 
stoj)ping ])lace at 14th and II Stretds, X. W., witldn the 
area of the safety-zone, as indicated by the ])ainted white 
lines; she was })roceeding, apparently, in a southerly direc¬ 
tion, (instead of toward the lU'arby curb and si(h‘walk,) 
intending to cross over 14th Street to the east side when 
she could with safety; there was one ])erson immediately in 
front of her; thus, as she explains it in her testimony, hid¬ 
ing the turtle-back, and, which she states, she did not see 
at all; and, after she had taken the second step, she stepped 
on the inside edge of the turtle-back and fell. 

In the opinion of the Court, the question thus presented 
is not at all free from doubt; and, in connection with the 
matter, it may be helpful to refer to some of the decided 
cases. 

In the case of Johnston v. D. C., (118 1'. S. 19, 20-1; affirm¬ 
ing 1 Mackey 427) the following was stated, in the o})inion: 

“The duties of the municipal authoi'ities, in ado])ting a 
general plan of drainage, and determining when and where 
•sewers shall be built, of what size and at what level, are of 
a quasi judicial nature, invoicing the exercise of deliber 
ate judgment and large discretion, and depending u])on con¬ 
siderations affecting the public health and general con¬ 
venience throughout an extensive territory; and the exer¬ 
cise of such judgment and discretion, in the selection and 
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adoption of the general plan or system of drainage, is not 
subject to revision by a court or jury in a private action 
for not sufficiently draining a particular lot of land. But 
the construction and repair of sewers, according to the gen¬ 
eral plan so adopted, are simply ministerial duties; and 
for any negligence in so consti’ucting a sewer, or keeping 
it in repair, the munici])ality which has constructed and 
owns the sewer may ])e sued by a person whose property is 
thereby injured.’’ 


Xext to be considered is the case of Wolff v. D. C., (196 
U. S. 152; affirming 21 App. I). (\ 464;) the holding wherein 
is sufficientlv indicated l)v the .S'fdlabuii, as follows: 

“An object which sul)serves the use of streets need not 
necessarilv ])e considered an obstruction although it 
39 may occupy some pai1 of tlie space of the street. 

“The duty of a city to specially illuminate and 
guard the j)lace where an o))j(‘et is depends ui)on whether 
such object is an unlawful obstiaiction. 

“Under sections 222 and 233, Kev. Stat., district of 
Columbia, the District is not pi'ohibited from permitting a 
stepping-stone on any part of the street because it is an 
obstruction per sc nor is the District required to specially 
illuminate and guard the place where such stepping-stone 
is located.” 


In the case of Sullivan v. D. C., (11 App. D. C. 533. 541,) 
it was held, that the municipal corporation of this District 
is liable for injuries to persons arising from the negligence 
of its officers and agents in constructing and maintaining 
in safe condition, for the use of the |)ublic, the streets, ave¬ 
nues, alleys, public roads, bridges and sidewalks in this Dis¬ 
trict, (citing, Barnes v. D. C., 91 U. S. 540 and D. C. v. Wood¬ 
bury, 136 id 450.) 

In Dotey v. D. C. (25 App. D. C. 232-3,) the following was 
held {syllabus): 


“The District of Columbia as a municipality is liable for 
the condition of a water-plug in a walk leading from the 
sidewalk through a parking to the front door of a dwelling 
house; and in a suit against the District by a woman in¬ 
jured by catching her foot against such a plug, which pro¬ 
jected several inches above the walk, it is error for the trial 
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court to direct a verdict for ilie defendant, in the absence 
of testimony sliowiii" negligence on her part.’’ 

In the case of Duryee v. D. C., (29 id. 327-8,) the follow¬ 
ing was held, (syllabus ): 

“Where, in an action against a municipality for personal 
injuries received by a pedestrian who stumbled at night 
over a hitching post in the sidewalk, there is evidence tend¬ 
ing to show that the post, although located in a place where 
it could be properly placed, was not of the ordinary size; 
that it was bent, and, in its condition, dangerous; and al¬ 
though located at a point where most pedestrians did not 
cross the street, was still where they had a right to cross, 
if they used ]U’oper care to avoid obstacles to l)e expected 
along the curb,—it is for the jury to say whether the post 
in the condition it was in, was usual, reasonable, or safe; 
and a motion by the defendant to direct a verdict is prop¬ 
erl v refused.” 

•> 

40 The case of Finney v. 1). C., (47 id. 48) may be 
mentioned in passing, but without (piotation or com¬ 
ment, as it does not aj^pear to be particularly material. 

In the case of Caton v. I). (\, (48 Apy. 1). C. 90), the fol¬ 
lowing was held, (syllabus): 


“In selecting and adopting a general plan of public im¬ 
provement a munici]nd cor])oration exercises judicial dis¬ 
cretion, for which it cannot be held liable; but in carrying 
out such plan it acts ministerially, and is liable for failure 
to perform the work in a reasonably safe manner. 

“The District of Columbia is liable for failure to main¬ 
tain streets in a reasonably safe condition, whether the dan¬ 
gerous condition is the result of a general plan of imj)rove- 
ment or not, as the i)lan cannot be held to be a reasonable 
one if it left a street in a dangerous and unsafe condition.” 


In the case of Stephenson v. D. C., (54 id. 297), the follow¬ 
ing was held, (syllabus): 

“The District of Columbia has full control of its streets, 
and is under a duty to keep them in such a condition that 
they can be used with reasonable safety, and for negligent 
failing to do so liability attaches. 

“The District of Columbia cannot avoid liability for fail- 
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urc to keep a public street in reasonably safe condition by 
asserting that unsafe condition was a result of the exercise 
of a discretionary power or governmental function. 

“In pedestrian’s action for injuries sustained as a result 
of stepping into a sewer catch-basin in a public street, 
whether the catch-basin was negligently constructed and 
maintained held for the jury.” 

Next, and last, is the case of Bauer v. D. C., (53 Wash. L. 
B. 376, decided April 6, 1925), in which the following was 
held, (syllabus ): 

“The District of Columbia mav not avoid liability for 
failure to keep a public street in reasonably safe condition 
by asstu’ting that the unsafe condition was the result of the 
exercise by it of a discretionary power of governmental 
function. 

“Where a concrete platform maintained in parking space 
owned and controlled by the District and used as part of the 
sidewalk was at one end level with the sidewalk and at the 
other end more than nine inches higher than the side- 
41 walk, and ])laintilT not noticing the abruj^t variation 
in the surface of the sidewalk and ])latform, stumbled 
and fell and was injured, the District held liable for the in¬ 
jury.” 


The (piestion, at last, comes to the inquiry whether the 
iron marker, ])laced on the public street where passing 
]iedestrains might encounter it, and under the facts and 
circumstances hereinabove referred to, may be found and 
held by a jury to be a dangerous obstruction, in and of itself, 
and, as such, a menace and danger to pedestrians, includ¬ 
ing plaintiff, pro])erly using the street at such place; or 
whethei’, on th(‘ other hand, the (’ourt, in such case, may 
hold, as matter of law, that the municipal corporation is not 
liable ff)r an injury resulting therefrom; and, so holding, * 
direct a verdict for defendant. 

As remarked at the outset hereof, the question is not free 
from doubt; and the same situation which confronted the 
Court at the trial, and when it concluded to overrule de¬ 
fendant’s motion for a directed verdict, is, likewise, still 
present in connection with the motion for a new trial; and 
which motion, in part, is based upon the refusal of the Court 
so to direct the jury. 
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The dividing line between tliose cases concerning objects 
pro])erIy ])laced by a municipal corporation in and upon 
the public streets, hiirbways, thoroughfares, and sidewalks; 
and wherein no liability for resulting damage is permitted, 
and those wherein such liability is permitted; is not readily 
susce])tibh‘ of exact definition or determination. 

In this case, the object so placed upon the street was 
seemingly, and in and of itself, entirely innocent, as well — 
projier, in connection with marking safety-zones on the 
streets—in otli(‘r words, it has to do with the ever-increas¬ 
ing ])robIem of liandling the trathe of a city which, in recent 
vears, has irrown enormouslv. 

And yol till* fact is tliat, on this ])articular occasion, that 
same object a])])arently did produce an accident and injury 
to tlie ]>laintifl'. 

42 And thus it was that the Court, so far as this par¬ 

ticular (|nestion is conccumed (and which is practi¬ 
cally the whoh‘ ({uestion in the case), biter alia, charged 
the jury: 


“Vou ai’(* instru('t(‘d that if vou b(‘li(‘ve from the whole 
of tlu‘ (*vid(‘uce that tlu* safety-zone here* in (piestion, with 
th(‘ markiuus and metal Imttons thert'on, was in accord with 
a plan adopti'd oi' approved by tlu' District of (Vilumbia, and 
that such plan was a reasonably safi* ])lan under all of the 
circumstances, then vour vei’dict should be for the defend- 
ant. 

“And the converse* of that instruction is equally correct, 

namelv: if vou beli(*ve and tind from the evidence that the 

• • 

plan so ado]»ti‘d was unf a rc*asouably safe ])lan, under all 
of the circumstances: and that, by reason thereof, plaintiff 
r(‘ceiv(‘d the iujurii‘s of which she* complains, then your 
verdict should be foi* the plaintiff." 

In conclusion, the* ('oiii’t f(*(‘ls it jiroper to say that, in re¬ 
fusing to direct a v(‘rdict for (h‘fendant in this case, as re- 
(piested: it was guid(‘d largely by the decision of the Court 
of Appeals, in tlu* case of Adams v. PI. R., (9 App. I). C. 26), 
wherein that t’ourt, in its o])inion, thus stated: 

“The ]u-oviuc(‘s <»f tlu* court and jury in the Federal judi¬ 
ciary system ai’c s(*i)arate aiul distinct, and tlie line of divi¬ 
sion between them must l)e carefullv observed. The ascer- 
tainment of this boundarv is often a matter of difficultv in 
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a particular case, and when the difficulty arises doubts 
sliould be resolved in favor of trial by jury, which is the 
constitutional right of every suitor in the courts of common 
law.” 

For the reasons hereinabove stated, the Court is — opin¬ 
ion that the motion for new trial should be, and the same 
hereby is, denied. 

December 7, 1925. 

A. A. HOEHLING, 

Justice. 

FRAXCTS II. STEPHENS. 

FRANK W. :\[ADIGAN. 

IIOSEA B. MOULTON. 

43 And be it further remembered that the foregoing 
comprises tlie substance of all the testimony given 

and all the proceedings had in the above entitled cause in 
connection with the several exceptions set out in the fore¬ 
going hill, and that each of the said several exceptions was 
so taken at the time hereinbefore stated, relative thereto, 
and was at the time of the taking thereof, respectively, and 
se])arat(‘ly and sevei’ally duly noted on the minutes of the 
Court by the Justice then and there presiding, and at the 
recpiest of the defendant the Court does hereby sign and 
seal this, its hill of exceptions, and hereby makes the same 
a ])art of the record, which is accordingly done this 17th day 
of February, 1926, now for then. 

A. A. HOEHLING, [seal.] 

Justice. 

44 [Endorsed:] At law. No. 69,454. Fraud C. Man¬ 
ning, Plaintiff, vs. District of Columbia, Defendant. 

Bill of Exceptions. F. H. Stephens, F. W. Madigan, At¬ 
torneys for Defendant, District Building. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4448. The District of Columbia, a body corporate, &c., 
a))j)ellant, vs. Fraud Manning. Court of Appeals, District 
of Columbia. Filed Mar. 4, 1926. Henry \V. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLEE. 
Statement of Case. 

Charge of trial court with opinion overruling mo¬ 
tion for new trial is a statement of this case. Rec. 26 
et seq. 


Argument. 

Declaration alleges that putting in the street where 
it was at the time of the accident the piece of iron 
in the declaration mentioned, and leaving it there as 
it was left, together with the facts and circumstances, 
constituted negligence. 

Appellee contends that inquiry as to the allega¬ 
tions, facts and circumstances of her case are within 
the proper province of the court and she had a right 


to have determined by a jury the questions of fact 
involved. 

Appellant evidently held the same view at the be- 
^iuniii<>: of this suit, for no demurrer to the declara¬ 
tion was filed, but instead motion was made for more 
sj)ecific statement of facts, and same was fuinished. 

Special attention is now called to the language of 
the declaration and more s])ecific statements of facts. 
Kec. 2-5. 


Assignment of Errors. 


Second assignment of errors is solelv as to facts 
and may be disregarded, and tii’st is included in 
third, which is controlling. 


By its third assignment of error a])pellant con¬ 
tends that, regardless of facts and circumstances, 
negligence or no negligence, what was done was by 
police ])ower and is not subject to I’cview by the 
courts. In effect, so far as the District Commission¬ 
ers are concerned, this says to the judiciary it is no 
longer needed, for the executive can do no wrong, 
but if it did wrong no court may correct that wrong, 
or review it, or ])i’event further wrong. 

- A. “ 


This is said empliatically by ai)pellant in this third 
assignment of ei*ro]-, and, carried to its logical con¬ 
clusion, de])rives a citizen injured in a ])ublic street 
by negligence of a])pellant of any right to complain, 
or, if complaining on account of injuries so received. 


deprives such citizen of resort to courts for inquiry 
as to facts and circumstances of how the injuries 
were received. 

And this doctrine applied to this case deprives 
a])i)el]ee of any right to sliow the facts and circum¬ 
stances of lier case, denies lier in tliis case all rights 
under the constitutions and laws, and closes the 
doors of the courts to her, and fixes a limitation to 
power of courts, and says in elfect—the executive 
lias done it, and what is done is done, and that is the 
(*nd of it. 

Ap])ellee does not lielieve this doctrine of destroy¬ 
ing rights of citizens and limiting ])ower of courts by 
executive fiat can be aiiproved in this case. 

Record and Facts. 

On page iMi of the record a])pears a reason con¬ 
clusive for affii'ming the trial coui*t, and that reason 
is this; 

Three photographs of the street and trafiic liutton 
and one iilat of the street “were offered in evidence 
during the course of the trial,” and not one is in 
the transci'i])t before this court. 

Will this court reverse a case when the necessary 
controlling evidence which the record shows was be¬ 
fore the jury is not before this court? 

Slye vs. (luerdrum, 29 App. D. C., onO. 

V. S. vs. Cooper Queen Co., 183 U. S. 493 at 
497. 


( 

f 

i 


Trial court in overnilin^ motion for new trial re¬ 
fers to the cases in this jurisdiction bearing on tliis 
case, and on behalf of appellee it is not thought nec¬ 
essary to cite or discuss them in this brief. 

* 

This court considered this question in Koth vs. 
District of Columbia, appellant in that case and in 
this, and held against contentions on behalf of appel¬ 
lant which were then same as in this case. 


Ill that case trial court directed a verdict, and this 
court reversed the trial court, and the reasoning in 
its opinion for reversing in that case seems to re(]uire 
atlirming in this case. 


Roth vs. Dist. of (’ol., !(> App. I). (A, 21V2. 


It is respectfully submitted the judgment from 
which appeal is takcui in this case should be affirmed. 


Hose A B. ^Ioulton, 
Tracy L. Jeffords, 
Edwin C. Dutton, 
Aftnnff ijs for AppAU'o. 
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